resemblance to precedent, obscures a previously simple rule, and exhibits a profound disregard for the sound policy underpinnings of this particular canon of legislative interpretation. By expanding, and even rewording, the "plain repugnancy" standard and introducing a vague factor-based approach, the Court invites the judiciary to find legislative inconsistencies in new and creative ways, placing the courts in an enlarged role of refashioning legislative enactments to resolve these "inconsistencies." 16 Moreover, the Court has dismantled the traditional implied repeal rule without explaining why it believes the traditional doctrine should be abandoned. Indeed, one of the Court"s vaguely expressed rationales for displacing antitrust rules in Credit Suisse-an assertion that antitrust courts are particularly error-prone-is offered without empirical or theoretical support. 17 Viewed more broadly beyond the antitrust law context in Credit Suisse, the restated implied repeal doctrine lacks an analytical justification for its departure from precedent.
The Court"s reformulation of the implied repeal doctrine is bad law, bad policy, and should be undone. In Credit Suisse, the Court divested private plaintiffs of antitrust remedies for conduct that securities regulators had already concluded were both anticompetitive and subversive of public confidence in capital markets. 18 Unequivocally, the antitrust case challenged conduct that was illegal under securities regulatory law. 19 Although securities regulation and antitrust rules prohibited the conduct in question for overlapping reasons, the revised implied repeal doctrine employed by the Court allowed it to find these congruent laws to be "plainly inconsistent" with one another. 20 Taking direction from the Supreme Court"s new implied repeal doctrine, courts are encouraged-or at least no longer discouraged-to find inconsistencies between laws they do not like and laws they prefer and, then, narrow or repeal the disfavored statutes accordingly. Indeed, Justice Stevens"s concurrence suggests that this is essentially what the Court did in Credit Suisse when it disparaged the private antitrust enforcement process as error prone and found it displaced by securities regulation the Court applied with undisguised reverence. 21 While the canons of statutory construction have been disparaged in general as "a homely collection of rules, principles, and presumptions," 22 this particular canon in its traditional formulation served a useful purpose. Repealing laws on the basis of policy preferences is a legislative function, not a proper judicial one. The traditional implied repeal rule minimized judicial incursions into the legislative sphere and, at the same time, provided a clear, predictable, and administrable rule. These advantages of the traditional approach have been articulated in case law and scholarly authorities going back over many centuries. Indeed, the traditional implied repeal rule is as old as the judicial function of legislative review-the power of the courts to interpret and apply laws and to strike them down when they are deemed to have conflicted with constitutional requirements or other statutes. Legislative review is among the most important functions of the judiciary, but one that ought to be kept distinct from the legislative function. When a court finds new and old laws to be inconsistent, and then refashions the older one to resolve the problem, it engages in a bit of legislative handiwork. Limiting the involvement of the judiciary in the legislative realm is good policy. The traditional doctrine served well to prevent courts from finding inconsistencies unnecessarily and also minimized judicial rewriting of the earlier enactment where inconsistency was unavoidable. This article examines the historical roots and continuous application of the traditional implied repeal doctrine and advocates its restoration. Considering judicial and scholarly treatment of the doctrine over several centuries, this article develops an answer to the ultimate question: Why have such a doctrine at all? The answer is that there are sound policy underpinnings of the traditional doctrine that help to explain what the doctrine should and should not do. The article then traces the Supreme Court"s path toward its ultimate restatement of the implied repeal rule in Credit Suisse. The article concludes by advocating that the time-honored articulation of the doctrine should be restored, consistent with the very reasons for its existence as evidenced by its historic function.
II. THE CREDIT SUISSE CASE AND THE EXPANSION OF "PLAIN REPUGNANCY"
The Wall Street Journal ran a lead story on December 6, 2000, exposing alleged securities underwriting abuses. 23 The story reported that investment banks had agreed with large institutional investors to a "laddering" scheme in which the investors committed to purchase additional shares at higher prices in the immediate aftermarket following the initial offering or "IPO." 24 The Wall Street Journal article described the laddering agreements as providing "rocket fuel that sometimes boosts IPO prices into orbit on the first trading day." 25 As reported, the tying or laddering practices had allowed underwriters to reduce risks of post-IPO stock drops, which are associated with making firm commitment offerings, along with a number of less direct risks, such as reputational harm, to the investment banks among large institutional investors. 26 The Securities and Exchange Commission (SEC) had 23 already become concerned with the practice of tying IPO shares to post-IPO purchases at inflated prices. On August 25, 2002, the SEC staff issued a bulletin warning that such tying arrangements "are a particularly egregious form" of prohibited transactions that "undermine the integrity of the market." 27 As reported in the Wall Street Journal, SEC Chairman Arthur Levitz condemned laddering and tying as corrosive to public confidence in securities markets because of the perception that IPO outcomes were being "rigged." 28 The ensuing scandal provoked regulatory 29 and private class action litigation under securities laws 30 and antitrust laws. 31 Following an SEC investigation into the practices, fines were levied against Credit Suisse First Boston ($100 million), Robertson Stephens ($28 million), and J.P. Morgan ($25 million). 32 By the time the antitrust litigation that led to the Credit Suisse decision was filed, there was no doubt that the conduct alleged in those cases violated securities regulatory law. The antitrust claims involved allegations of anticompetitive practices by ten leading investment banks in connection with underwriting syndicate practices. 33 In consolidated class action cases assigned to Judge Pauley of the United States District Court for the Southern District of New York, two putative classes of plaintiffs alleged antitrust injuries suffered as a result of purchasing IPO shares of technology-related securities at artificially inflated prices during the "dot-com boom" of the late 1990s. 
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Robinson-Patman Act. 36 The Sherman Act and state law claims alleged that the investment bank defendants had colluded to impose a variety of higher prices and other economic burdens on investors in highly sought after initial public offerings.
37
One challenged practice allegedly involved a conspiracy to impose upon IPO purchasers laddering commitments to bid on additional shares of the same security at higher prices in the immediate aftermarket.
38
It was further alleged that the investment banks conspired to impose costs on IPO customers in addition to the stated offering price for the IPO, including inflated commissions on other securities.
39
The antitrust complaints also alleged "tying" conspiracies among the investment banks that had required plaintiffs to purchase other less desirable securities as a condition of participating in highly desired IPOs. 40 The Robinson-Patman Act claims tracked the Sherman Act complaint and added allegations that certain institutional investors had made unlawful payments and other prohibited undertakings to the investment bank defendants in exchange for favorable allocations of IPOs.
41
Defendants moved to dismiss the complaints on a number of grounds, one being that the regulatory scheme governing IPOs impliedly immunized the conduct of syndicated underwriting from the application of antitrust laws. 42 The district court granted the motion on two separate grounds. First, the court held that "the SEC explicitly permits much of the conduct alleged in the Sherman Act Complaint." 43 In this connection, the district court recited a number of allegations from the consolidated amended complaint alleging that the defendants had "combined and conspired" through the syndicate process and discarded these allegations as "a general indictment of the syndicate system" of IPO underwriting authorized by securities law and generally accepted in the industry. 44 To the extent that the complaint alleged antitrust violations based on conduct that is explicitly permitted by securities law, the court ruled that the antitrust laws were impliedly repealed by the inconsistent provisions of the securities regulatory scheme. 45 However, the court acknowledged that the core allegations of laddering and tying conduct violated both 36. 15 U.S.C. § 13(c) (2006 legal regimes and found the application of antitrust rules to that conduct did not immediately and directly constitute a "plain repugnancy" between the two sets of rules. 46 As to the antitrust allegations of conduct that also violated securities law, the court observed:
While this conduct, under certain circumstances, could be deemed violative of the securities laws, such a finding would not be fatal to a conferral of implied immunity. This is because the SEC has broad power to regulate the conduct at issue in this case, and therefore potential conflicts exist even between activities that are, at the current time, prohibited under both the securities and antitrust regulatory regimes. 47 On the basis of broad power of the SEC to regulate, the district court concluded that the regulatory scheme was in unavoidable conflict with antitrust laws, which were therefore impliedly repealed by Congress as to the conduct in question.
A. The Supreme Court's Analysis in Credit Suisse: Tortured Precedents, Dicta, and the Invention of a Factor-Based Test for Implied Repeals
In delivering the Court"s opinion in Credit Suisse, Justice Breyer described the complaint as alleging unlawful agreements among underwriters of popular new securities issues requiring buyers "to buy additional shares of that security later at escalating prices (a practice called "laddering"), . . . to pay unusually high commissions on subsequent purchases from the underwriters, or . . . to purchase from the underwriters other less desirable securities (a practice called "tying")." 48 The only issue presented in Credit Suisse was "whether there is "plain repugnancy" between these antitrust claims and the federal securities law." 49 In what may or may not have been a significant aside, the Court slightly altered the vocabulary to describe the test for implied repeal as "clearly incompatible" rather than the traditional "plain repugnancy." 
50.
See id. at 275. Justice Breyer must have had some reason for altering the language of implied repeal. The "repugnancy" terminology dates back at least to the doctrine"s earliest application by Chief Justice Story in Harford v. United States, 12 U.S. 109, 109-10 (1814). "Repugnancy" derives from the Latin "pugnare" which means "to fight." Thus repugnancy connotes more than mere inconsistency and suggests battling elements that are at war. "Incompatible" seems a bit softer. Altering the language of implied repeal thus fit with the Court"s expanding view of the proper settings for finding implied repeals. However, the Court merely noted that it was making this linguistic shift, but did not attempt any explanation for it. 53 From these cases, Justice Breyer derived a factor-based test for determining whether securities regulatory law impliedly repealed antitrust law and extended the doctrine to apply in cases of merely potential conflict. 54 As will be discussed below, such a flexible and policy-laden approach marks a radical departure from the traditional implied repeal doctrine, which strictly limited the displacement of statutory enactments.
An examination of the three cases from which the Court derived this new factor analysis demonstrates how the Court extracted illusory precedential support for its view that an earlier statute can be impliedly repealed by consistent or even nonexistent regulation under a newer one. The Court"s analytical framework that allowed it to find "plain repugnancy" between congruent securities laws and antitrust laws relied on tortured readings of these three implied repeal decisions. These cases were unremarkable in their articulation of the traditional implied repeal rule, and each was indeed faithful to the time-honored conception of implied repeal. Yet the Credit Suisse Court justified a radically new implied repeal doctrine by drawing implausible, and even illogical, principles from its precedents and dicta contained therein.
Silver v. New York Stock Exchange
The core principle extracted from Silver was that "the existence of regulatory authority under the securities law to supervise the activities in question" and "evidence that the responsible regulatory entities exercise that authority" 55 are critical factors in determining whether to displace antitrust law with securities regulation under implied repeal standards. However, nothing in Silver even minimally suggested any sort of factor analysis of implied repeal questions. To the contrary, Silver continued the bright-line traditional implied repeal rule. As Credit Suisse itself acknowledges, Silver's articulation of the implied repeal standard was that "where possible, courts should reconcile the operation of both . . . statutory schemes rather than holding one completely ousted" and that "repeal of the antitrust laws is to be regarded as implied only if necessary to make the Securities Exchange Act work, and even then only to the minimum extent necessary. two. Furthermore, it was entirely unnecessary to displace antitrust rules in order to make SEC regulation work: the two regimes prohibited the same conduct for overlapping reasons. There was no explanation given as to how imposing additional antitrust sanctions on top of the SEC"s fines would interfere with securities regulation or the markets they govern.
Silver involved an antitrust challenge to a New York Stock Exchange ("NYSE") order enforcing an internal rule prohibiting direct communications with non-member firms. 57 The anticompetitive nature and effect of the conduct was not seriously questioned under then-prevailing group boycott rules. 58 Thus, the sole issue before the Supreme Court was "whether the Securities Exchange Act has created a duty of exchange self-regulation so pervasive as to constitute an implied repeal of our antitrust laws, thereby exempting the Exchange from liability in this and similar cases." 59 The Supreme Court held that the Securities Exchange Act of 1934 (the "Exchange Act") did not impliedly repeal the antitrust laws.
60
Silver did not articulate a factor-based approach, but instead proceeded from the observation that "the Commission"s lack of jurisdiction over particular applications of exchange rules means that the question of antitrust exemption does not involve any problem of conflict or co-extensiveness of coverage with the agency"s regulatory power."
61
Because the SEC lacked authority to review the conduct of the Exchange challenged under antitrust rules, there was no actual conflict between the application of antitrust rules and the SEC"s exercise of regulatory power-the two did not overlap. 62 The Court further determined that, given the SEC"s lack of authority over internal NYSE rules, "there was a need for applicability of the antitrust laws, for if those laws were deemed inapplicable the challenged conduct would be unreviewable." 63 The Silver Court speculated in dictum that "[s]hould review of exchange self-regulation be provided through a vehicle other than the antitrust laws, a different case as to antitrust exemption would be presented." 64 The Silver Court clarified in a footnote that it was not deciding the issue raised in this dictum, but merely pointing out that where conduct could be reviewed by both a regulator as well as an antitrust court, a different 57. Silver v. N.Y. Stock Exch., 373 U.S. 341 (1963). 58. Id. at 347 ("The concerted action of the Exchange and its members here was, in simple terms, a group boycott depriving petitioners of a valuable business service which they needed in order to compete effectively as broker-dealers in the over-the-counter securities market.").
59. issue than the one in Silver would present itself. 65 Contrary to the reading given this dictum in Credit Suisse, the Silver Court-even in dictum-did not purport to decide what the outcome of such a case would be, but merely indicated that it would be a different case. 66 Silver did nothing to alter or amplify the implied repeal doctrine, and instead represents an unremarkable determination that the Sherman Act was not displaced in spite of extensive industry regulation.
Credit Suisse ignored the holding in Silver and, instead, engaged in an illogical expansion of the dictum and speculation in that case to invent a factor analysis that Silver simply does not support. Credit Suisse takes Silver to have concluded that the overlap of regulatory and antitrust authority constitutes a factor favoring implied repeal. 67 In actuality, Silver did not need to reach that issue and instead upheld only the opposing proposition: that where the two do not overlap antitrust must not give way to regulatory enactments. 68 Silver tells us nothing about what happens when two regimes do overlap (except to say that that issue was not presented), and it is a logical fallacy to draw from that proposition the one the Court invented in Credit Suisse.
69
Silver merely upheld the Sherman Act against an argument for implied repeal because there was no overlap between regulation and antitrust. 70 It is particularly mysterious how one could derive such a factor-based approach when Silver had recited as "the guiding principle to reconciliation of the two statutory schemes" that "[r]epeal is to be regarded as implied only if necessary to make the Securities Exchange Act work, and even then only to the minimum extent necessary," and that "it is a cardinal principle of construction that repeals by implication are not favored." 71 So there was nothing in Silver that supports converting a regulatory overlap with antitrust into a factor in favor of displacing antitrust. In this respect, Credit Suisse reinvented Silver.
Gordon v. New York Stock Exchange
The Court even more impressively reinvented Gordon. The Court distilled Gordon"s analysis of the implied repeal issue into perhaps the most striking part of its newly-fashioned implied repeal analysis: that the mere possibility of conflict between 65. Id. at 358 n.12 ("Were there Commission jurisdiction and ensuing judicial review for scrutiny of a particular exchange ruling, . . . a different case would arise concerning exemption from the operation of laws designed to prevent anticompetitive activity, an issue we do not decide today.").
66. In Gordon, the Supreme Court applied the traditional implied repeal doctrine, but in a unique context in which the regulator had been given recent express authority to override a Congressional prohibition on certain pricing conduct. 72 A putative class action challenged a system of fixed commission rates at the New York Stock Exchange and the American Stock Exchange (the "Exchanges"), alleging price fixing violations under the Sherman Act and seeking $1.5 billion in damages on behalf of the class plaintiffs plus $10 million in attorneys fees and costs. 73 Specifically, it was alleged that the Exchanges had unlawfully fixed commission rates on transactions involving less than $500,000, i.e., non-institutional orders. 74 The Exchanges moved for summary judgment on the ground that the challenged actions were subject to supervision by the SEC under § 19(b) of the Securities Exchange Act of 1934 and, on that basis, claimed to be impliedly immunized from the antitrust laws. 75 The Court began its analysis by noting that commission fees had been continuously set by agreement, such as the one challenged in Gordon itself, without exception since the first exchange was formed under the Buttonwood Tree Agreement of 1792. 76 The fixed commission rates were not a secret and had been a subject of the hearings conducted by Congress in the course of passing the Exchange Act. 77 Section 19(b) provided explicitly for the SEC to monitor commission rates and to fix them. 78 Also, Congress had recently enacted legislation that made statutory the SEC"s own ban on fixed commissions, but expressly left it to the SEC to determine, under specified The Commission is further authorized, if after making appropriate request in writing to a national securities exchange that such exchange effect on its own behalf specified changes in its rules and practices, and after appropriate notice and opportunity for hearing, the Commission determines that such exchange has not made the changes so requested, and that such changes are necessary or appropriate for the protection of investors or to insure fair dealing in securities traded in upon such exchange or to insure fair administration of such exchange, by rules or regulations or by order to alter or supplement the rules of such exchange (insofar as necessary or appropriate to effect such changes) in respect of such matters as … (9) the fixing of reasonable rates of commission, interest, listing, and other charges. circumstances, whether to allow reintroduction of fixed commissions. 79 The Court next observed that the SEC had discharged its delegated duty of oversight regarding fixed commission rates, having conducted extensive studies of the rates and, at times, having intervened and "thoroughly exercised its supervisory powers." 80 The Court reviewed the long and active history of both SEC activity and Congressional consideration of the fixed commission structures employed by the Exchanges, and found, unremarkably:
In sum, the statutory provision authorizing regulation, § 19(b)(9), the long regulatory practice, and the continued congressional approval illustrated by the new legislation, point to one, and only one, conclusion. The Securities Exchange Act was intended by the Congress to leave the supervision of the fixing of reasonable rates of commission to the SEC. Interposition of the antitrust laws, which would bar fixed commission rates as per se violations of the Sherman Act, in the face of positive SEC action, would preclude and prevent the operation of the Exchange Act as intended by Congress and as effectuated through SEC regulatory activity. Implied repeal of the antitrust laws is, in fact, necessary to make the Exchange Act work as it was intended; failure to imply repeal would render nugatory the legislative provision for regulatory agency supervision of exchange commission rates.
81
In his concurring opinion, Justice Stewart pointed out that Congress was aware of the commission practices when it enacted § 19(d) and had chosen to delegate oversight to the SEC rather than to simply freeze the prohibition of the practices by statute.
82
Notwithstanding that delegation, the conduct would not have been immunized by the mere enactment extending regulatory authority to the SEC. Instead, the implied immunity was the unavoidable consequence of Congress"s awareness of the commission practice coupled with its delegation to the SEC of specific power to determine whether to lift the Congressionally-enacted fixed commission ban.
Justice Stewart explained that the Supreme Court"s application of the implied repeal rule in Gordon was a direct consequence of recent Congressional activity that reflected an unmistakable legislative intent to leave the conduct at issue outside the reach of rigid per se rules under the Sherman Act:
Instead, in § 19 (b)(9) of the 1934 Act Congress specifically empowered the Commission to exercise direct supervisory authority over exchange rules respecting "the fixing of reasonable rates of commission. In a separate concurrence, Justice Douglas emphasized that implied repeal turned not merely on the existence of regulatory power, but on its active exercise. 84 Noting that the Court"s opinion exhaustively established the elaborate and extensive oversight of fixed commissions by the SEC, Justice Douglas offered the following clarification of the Court"s approach:
The mere existence of a statutory power of review by the SEC over fixed commission rates cannot justify immunizing those rates from antitrust challenges. The antitrust laws are designed to safeguard a strong public interest in free and open competition, and immunity from those laws should properly be implied only when some equivalent mechanism is functioning to protect that public interest. Only if the SEC is actively and aggressively exercising its powers of review and approval can we be sure that fixed commission rates are being monitored in the manner which Congress intended. 85 Congress had thus only recently given explicit authorization to the SEC to permit the very conduct that was under antitrust challenge as per se illegal, and the SEC had the entire issue under active consideration. If the per se prohibition against price fixing had been allowed to apply to the fixing of commissions in that case, as the Gordon Court observed, this result would "render nugatory the legislative provision for regulatory agency supervision of exchange commission rates." 86 An antitrust verdict condemning the conduct would have directly preempted the specific regulatory activity that Congress had just set in motion and that the SEC was actively pursuing. Thus Gordon presented an unusual, perhaps unique, situation in which the challenged practice had been openly engaged in for the entire history of the industry, the SEC and Congress had for several decades been actively wrestling with the propriety of that practice, and Congress had concluded that the regulator should monitor and manage the conduct. Congress had left the decision to the SEC rather than to antitrust courts, giving rise to an implied repeal under the traditional approach.
From Gordon, the Supreme Court in Credit Suisse drew a broad conclusion that the possibility of conflict between a regulatory scheme and antitrust represents a factor favoring the displacement of antitrust law. 87 Thus "plain repugnancy" was reduced to "potential inconsistency." As the Court put the matter, "The upshot is that, in light of potential future conflict, the Court [in Gordon] found that the securities law precluded antitrust liability even in respect to a practice that both antitrust law and securities law might forbid."
88
The Court went even further, though, in expanding on Gordon, and advanced the notion that "clear repugnancy" is supported by that earlier case even where there is no apparent reason to expect conflicting standards in the future. 89 The logic for the application of implied repeal in Gordon-that regulatory oversight was actively and extensively evaluating the conduct-was entirely ignored in Credit Suisse. Only by ignoring Gordon's context was Credit Suisse able to draw the perplexing conclusion that Gordon stands for the proposition that compatibility between law and regulation is a factor that generally supports a finding of "clear repugnancy." Credit Suisse thus characterized Gordon as follows: "Despite the likely compatibility of the laws in the future, the Court nonetheless expressly found conflict."
90 By the time the Credit Suisse Court had finished analyzing Gordon, "clear repugnancy" had been almost entirely set aside as the standard. Possible-but-unlikely conflict apparently suffices to support repeal by implication, or is at least an important factor favoring an implied repeal according to the Credit Suisse Court. This is a quite different standard than had been maintained for the roughly 400 years following Dr. Foster's Case.
Nor was the expanded implied repeal standard in Credit Suisse a reasonable application of Gordon. Gordon did not articulate an abstract rule to the effect that any possibility of future regulatory conflict, however unlikely, is an important factor weighing in favor of a court displacing an important law of general application such as the Sherman Act. To read Gordon so broadly ignores what was really presented by the facts of that case. Gordon presented a most unusual circumstance in which the regulator was in the process of determining whether to prohibit or allow the challenged practice, and Congress had explicitly authorized that targeted review.
91
Implied repeal, being a doctrine of legislative intent, was applied in Gordon on the basis of a specific Congressional enactment, namely § 19 of the 1934 Act. 92 It was consistent with the historic aversion against implied repeals to nevertheless find one based on the obvious intent of § 19. In Credit Suisse no congressional enactment is even mentioned as creating an immediate potential for regulatory conflict with the Sherman Act. The Court in Gordon was not concerned with a remote possibility that the SEC might someday create standards of conduct inconsistent with antitrust [Section] 19 (b) gave the SEC direct regulatory power over exchange rules and practices with respect to the fixing of reasonable rates of commission. Not only was the SEC authorized to disapprove rules and practices concerning commission sates, but the agency also was permitted to require alteration or supplementation of the rules and practices when necessary or appropriate for the protection of investors or to insure fair dealings in securities traded in upon such exchange.
93
Construing § 19(b) and the Sherman Act together, the Court found that the later enactment must have been intended to supplant the earlier one. 
United States v. National Ass'n of Securities Dealers
Having already mischaracterized Gordon and Silver, Credit Suisse proceeded to construe United States v. National Ass'n of Securities Dealers as congruent with this expanding view of the implied repeal doctrine, or more precisely with the relaxed view of "plain repugnancy."
95 However, as with Silver and with Gordon, NASD represents an application of a much narrower implied repeal doctrine than the one invented in Credit Suisse. In NASD, decided on the same day as Gordon, the United States challenged several agreements among the National Association of Securities Dealers ("NASD"), certain mutual funds, mutual fund underwriters, and brokerdealers. 96 The agreements prohibited sales of mutual fund shares at prices in the secondary markets other than at the IPO prices and inter-dealer transactions in these securities. 97 The alleged effects were to restrain the growth of competitive brokerage markets for mutual fund shares as well as the growth of a secondary dealer market in these securities. 98 The easier issues presented in NASD concerned the application of § 22(d) of the Investment Company Act as applied to the vertical price-fixing allegations. 99 The defendants argued that the price maintenance mandate of § 22(d) covered broker dealers. 100 However, by its express terms the statute only applied to More complex issues were raised with regard to § 22(f) of the Investment Company Act. The United States claimed that the agreements restricting transferability were unlawful by virtue of their tendency to dampen the growth of a competitive secondary market.
102
Competitive secondary sales of investment company securities had been one target of congressional concern in enacting the Investment Company Act.
103 So-called "boot-legging" 104 had made it more difficult for investment companies to issue new shares, and provisions in the Investment Company Act addressing restrictions on transferability were in large part directed against the boot-legging practice.
105 Section 22(f) authorized restrictions on transfers, absent SEC rules or regulations prohibiting the restriction, so long as they were disclosed. 106 The Court found that this provision authorized funds to impose restrictions of the sort challenged by the United States, subject to Commission disapproval. 107 The statute thus established a negative option regulatory framework applicable to the transfer restrictions: funds could notify the SEC of restrictions and then impose the restrictions unless the SEC intervened to disallow them. After observing that the SEC had been active in monitoring and regulating transfer restrictions, the Court concluded: "The SEC"s election not to initiate restrictive rules or regulations is precisely the kind of administrative oversight of private practices that Congress contemplated when it enacted § 22 (f)." 108 The SEC itself argued in its amicus curiae filing that the application of antitrust law to these restrictions would seriously impair the SEC"s ability to regulate under the Investment Company Act. 104. Boot-legging in this context involved acquisitions of mutual-fund shares by dealers, who then offered them to the market at prices just under the primary market prices for the same shares, triggering price wars and otherwise interfering with the primary distribution system. Congress determined to stop the practice, and to authorize the SEC to add to this effort, by imposing restrictions on transferability and negotiability on such securities. The purpose was the elimination of price competition with the issuer by dealer sales of the same securities. Id. at 724-25 ("Section 22(d), by eliminating price competition in dealer sales, inhibits the most disruptive factor in the pre-1940's mutual market and thus assures the maintenance of a viable sales system. Section 22(f) complements this protection by authorizing the funds and the SEC to deal more flexibly with other detrimental trading practices by imposing SEC-approved restrictions on transferability and negotiability.").
105. The dual objectives of protecting investors by preventing boot-legging practices while limiting excessively anticompetitive restrictions required the SEC to be in a position to strike the balance and to effectively allow (and immunize) whatever competitive restraints it concluded were appropriate.
110 By unavoidable implication, this regime in part displaced competition with regulation whenever the SEC chose to permit anticompetitive restrictions to further the policy objectives of preventing bootlegged sales--free and open competition under antitrust rules would countenance bootlegging and prohibit the desired anti-bootlegging restraints on resale. 111 The application of antitrust law could also, in this setting, lead an actor to be at the same time permitted for policy reasons by the SEC while prohibited by the Sherman Act in connection with the same restrictive conduct.
112 That the SEC"s policy determinations were reflected by statute in a negative option approval did not alter the fact that the conduct had been effectively overseen and allowed by the regulator.
113
Not surprisingly, the particularized power extended by Congress to the SEC to approve the sort of agreements that were the subject of the antitrust charges created what the Court found to be a plain repugnancy between the securities regulatory law and the Sherman Act: "There can be no reconciliation of its authority under § 22 (f) to permit these and similar restrictive agreements with the Sherman Act"s declaration that they are illegal per se." 114 Thus, there was nothing extraordinary about the Court"s application of the implied repeal doctrine in NASD. As in Gordon, NASD presented two congressional enactments that were considered partly at odds with one another. 115 In finding that Congress intended that the reach of the Sherman Act should be narrowed, the NASD decision was not premised on the mere potential of some future conflict, but on the intent behind § 22(f) of the Investment Company Act. 116 That statute charged the SEC with balancing the value of competition with the value of private restraints on competition in a specific and narrow range of conduct involving bootlegging.
117
NASD is consistent with a policy of aversion to implied repeals in general and required the Court to find that the regulatory function authorized by Congress could not work consistently with the full applicability of antitrust rules to the conduct in question. Taking a novel and expansive view of the appropriateness of displacing statutes, Justice Breyer found within Silver, NASD, and Gordon four factors that are "critical" in the context of a potential for conflict between antitrust and securities regulations:
(1) the existence of regulatory authority under the securities law to supervise the activities in question; (2) evidence that the responsible regulatory entities exercise that authority;. . . (3) a resulting risk that the securities and antitrust laws, if both applicable, would produce conflicting guidance, requirements, duties, privileges, or standards of conduct. . . [and] (4) [whether] the possible conflict affected practices that lie squarely within an area of financial market activity that the securities law seeks to regulate.
119
The Court found the application of these factors to "considerably narrow" its task, almost preordaining the result that the Sherman Act was impliedly repealednotwithstanding the fact that the securities regulation in question had already been applied by the regulator to condemn the conduct in question. 120 The selection of the particular factors enumerated in Credit Suisse essentially preordained the outcome because these factors (with the possible exception of the third) were unarguably present. There was, indeed, fulsome regulation of IPO activity in securities markets; the SEC had amply exercised that authority, by imposing substantial fines on the same defendants for the same conduct alleged in the antitrust case-there is always a possibility that the regulator could view matters differently from an antitrust courtand the IPO activity involved in the case was squarely within the wheelhouse of securities regulation.
121
Of these factors, only the third factor gave the Court pause because finding a possibility of conflict was not exactly trivial where there had already been regulatory expressions of outrage as well as formal condemnation of the same conduct.
122 The Court"s explanation of the potential for conflict is perplexing, both because it makes no sense on its face, and because it appears to deny that federal courts are competent to comprehend and apply federal securities laws:
[T]o permit antitrust actions such as the present one still threatens serious securities-related harm. For one thing, an unusually serious legal line-drawing problem remains unabated. In the present context only a fine, complex, detailed line separates activity that the SEC permits or encourages (for which In a baffling observation, the Court went on offer the incomprehensibility of securities regulations as an additional reason to displace antitrust law:
It will often be difficult for someone who is not familiar with accepted syndicate practices to determine with confidence whether an underwriter has insisted that an investor buy more shares in the immediate aftermarket (forbidden), or has simply allocated more shares to an investor willing to purchase additional shares of that issue in the long run (permitted). And who but a securities expert could say whether the present SEC rules set forth a virtually permanent line, unlikely to change in ways that would permit the sorts of "laddering-like" conduct that it now seems to forbid?
124
The Credit Suisse Court was legitimately concerned that the threat of antitrust litigation could, in some contexts, undermine the smooth operation of securities markets by imposing potential burdens on legitimate conduct. 125 However, the line between legitimate and illegitimate was considered to be too "fine" for antitrust plaintiffs, judges, and even regulated entities to discern with confidence.
126 The Court appears to justify the displacement of antitrust law on the inability of courts and regulated persons to comprehend the SEC"s regulations and additionally on the potential that the SEC might someday permit what "it now seems to forbid" (an odd way to describe the state of SEC anti-laddering regulation in the wake of the multimillion dollar fines that the SEC had already imposed).
127 Despite the Supreme Court"s feigned uncertainty about the matter, no plausible inconsistency existed between the applicable securities regulation and the applicable antitrust rule. Rather than applying the traditional implied repeal doctrine, which strives to avoid finding inconsistencies, the Supreme Court invented a factor-based approach that assured implied repeal in the case before it.
128
The Credit Suisse factor-based test is unprecedented in the long history of implied repeal and unfaithful to the doctrine and the policies that have sustained it for four centuries. An examination of the history of the doctrine makes plain that the The doctrine of implied repeal is one of general application that resolves inconsistencies between earlier and later enactments of a single legislature while at the same time maximally preserving both laws.
129
Where the newer law is inconsistent with the earlier one, the later enactment by implication supersedes the earlier one to the minimal extent necessary to eliminate the conflict. 130 The doctrine is a rule of statutory construction based upon legislative intent. The essential elements of the rule are that (1) implied repeals are disfavored, even "strongly" disfavored, 131 (2) the later statute repeals by implication the earlier one only where the two are irreconcilably inconsistent or "plainly repugnant" to one another such that the two cannot work together; 132 and (3) where implied repeal is necessary due to inconsistencies, the repeal of the earlier statute is limited to the narrowest extent needed to allow the remainder of the two statutes to function together. 133 As the Court put it in United States v. Borden Co., "[i]t is a cardinal principle of construction that repeals by implication are not favored. When there are two acts upon the same subject, the rule is to give effect to both if possible."
134 Implied repeal does not automatically result from the mere existence of a newer statute on the same subject; such a construction of the doctrine would mean the legislature could never enact complementary, remedial, or cumulative laws in the same area. 135 In order to trigger an implied repeal, the newer statute must be unworkable with, or "plainly repugnant" to, the earlier one.
136
The "plain repugnancy" standard is central to the functioning of this doctrine. The long history of the rule, as consistently applied by courts in the United Kingdom and in federal and state courts in the United States, establishes as a "canon" of judicial statutory interpretation that implied repeals are disfavored. 137 The objective of avoiding unnecessary repeals by implication is given effect by the "plain repugnancy" standard, which requires courts to harmonize and preserve both laws if possible, and only invokes an implied repeal in the limited circumstance where harmonization is unachievable. 138 Thus the "plain repugnancy" standard supports the presumption against implied repeals and explains why courts have so rarely invoked the doctrine of implied repeal. 139 The history of the doctrine is instructive as to its very limited reach.
A. Historical Roots and Early Articulations of the Implied Repeal Doctrine
Among the earliest and most cited invocations of the rule is Lord Edward Coke"s seminal 1614 decision in Dr. Foster's Case. 140 Dr. Foster"s failure to attend common prayer for a period of nearly one year violated two separate statutes, which imposed different fines. The Act of 23 Eliz., c.1, provided that "every person above the age of 16 years, which shall not repair to some church, chapel or usual place of common prayer, etc. contrary to the tenor of a statute made, and being thereof convicted, shall forfeit to the Queen"s Majesty for every month which he or she shall so forebear twenty pounds, etc." and imposed one level of penalty to be divided evenly among the Queen for her own use, the Queen for the relief of the poor, and the private qui tam litigant who had brought the suit to enforce the law. 141 A later statute, Act of 28 Eliz., c.6, imposed a different fine payable exclusively to the Queen. 142 Thus while the earlier statute provided both a public and a private remedy and formed the basis of the private plaintiff"s suit, the later enactment, while not an express repeal, provided only a public remedy enforceable by the attorney general. 143 Dr. Foster argued that the later statute impliedly repealed and superseded the earlier one and deprived the private qui tam plaintiff of his suit.
The court might have found an inconsistency between the two laws because the remedies in the later enactment redressed the identical conduct, provided a new form of sanction payable only to the Exchequer, and indicated no legislative intention to continue the availability of a private remedy on behalf of a qui tam plaintiff. At a minimum, Parliament had left ambiguity to be resolved. The later enactment was for the express purpose of providing a "more speedy execution" of the earlier prohibition, but only on behalf of the Queen. 144 Did such an enactment abrogate the private remedy? Lord Coke ruled that it did not and established the principal that became the "canon" of implied repeal. 145 Seeking to avoid finding inconsistency, Lord Coke found that "here are two Acts of Parliament, and the Act of [Act. of 28 Eliz] doth not give. . . [standing] to a new person, but to the same person that the [Act of 23 Eliz] has given it, viz. to the Queen; and it is but an act of addition to give a more speedy remedy than was given by the Act of 23."
146 On this approach, Coke sought to harmonize the two statutes, reasoning that by giving the Queen a speedier remedy Parliament was not implicitly depriving either the Queen or the qui tam private litigant of the remedies that were previously in place for the same conduct under the earlier law.
147
It is worth considering that Lord Coke could have taken a number of different approaches to the problem he confronted in Dr. Foster's Case. For example, he might simply have concluded (as he doubtless did) that the Parliament had blundered by neglecting to resolve whether the qui tam remedy was to remain available. Parliament obviously had left the law in a muddle. On that ground the court might have refused to enforce either law until Parliament set the matter right because the enactments did not work unambiguously well together. As a general principal, Lord Coke might have articulated a rule of complete judicial deference to the legislature, requiring all ambiguities in legislation to be sent back to the legislature rather than taking upon the court to fix legislative oversights. Alternatively he might have given even greater preference for the most recent enactment. The doctrine, as Lord Coke fashioned it, gives almost equal weight to the newer and older statutes, tipping the balance only slightly toward the newer law. 148 An alternative theoretical starting point could have been that the court should pay far greater deference to the later enactment by allowing it to displace inconsistent earlier ones broadly or even entirely. 149 The later enactment might be regarded as reflecting the more recent expressed will of a legislature and thus more currently embodying the "commonwealth." Put differently, the legislature that enacted the earlier law was no longer accountable through democratic processes when the subsequent legislature enacted the newer law. The more recent law would therefore embody the most current expression of the public will.
Such a "later enactment prevails" approach would thus have had a plausible theoretical justification and the added benefit of leaving courts with a mere textual problem rather than having to conjure legislative intent. On a textual approach, any inconsistency between the newer and older law could be resolved simply by displacing the earlier with the later enactment entirely in the absence of an unambiguous legislative intent to preserve both. The implied repeal approach to finding inconsistency involves more nuanced questions about whether, as well as the extent to which, the legislature "intended" the newer law to repeal the earlier one, and courts may have sought to avoid imputing intentions to a legislature made up of many individuals having potentially quite divergent ideas. If one applies this alternative textual approach, for example, in Dr. Foster's Case, the plain text of the later statute gave a private plaintiff no standing to sue and recover part of the fine since the later enactment provided a public remedy rather than a private one. 150 On a purely textual approach, the earlier law that had provided a private remedy was thereby displaced by a newer one that expressly did not, and that could have been the end of the analysis.
151
It is also conceivable that Lord Coke could have adopted a presumption whatsoever against implied repeals. The presumption he adopted often pays (probably) false homage to the legislature by pretending that it must have thought its enactments through more carefully than it really did. Looking at the two prohibitions in the enactments in Dr. Foster's Case, it seems likely that Parliament enacted the newer law without giving the older one a moment"s reflection. Presuming it had paid 148. Id. at 1232. 149. It has been suggested that the historic presumption against implied repeals should be modified to include the concept of the "later enactment" rule. full attention to all of its earlier enactments is by no means mandated by raw logic, but instead reflects the court"s determination to pay respect to the legislative branch. However, instead of these other possible approaches, Lord Coke sought to maximize the continued validity of all legislative enactments where ambiguity left doubt as to the intent of the Parliament. Judicial deference to the legislative prerogative is thus deeply ingrained in the doctrine of implied repeal that Lord Coke devised.
Early cases in the New World followed Dr. Foster's lead for similar policy reasons. As early as 1857, the leading American commentator on statutory construction, Theodore Sedgwick, explained that a subsequent statute should only repeal an earlier one where it "is clearly repugnant to a prior [statute]," and where the legislature clearly intends to repeal the former statute. 152 Referring Lord Coke"s decision in Dr. Foster's Case, Sedgwick concluded:
So in this country, on the same principle, it has been said that laws are presumed to be passed with deliberation, and with full knowledge of all existing ones on the same subject; and it is, therefore, but reasonable to conclude that the legislature, in passing a statute, did not intend to interfere with or abrogate any prior law relating to the same matter, unless the repugnancy between the two is irreconcilable; and hence, a repeal by implication is not favored; on the contrary, courts are bound to uphold the prior law, if the two acts may well subsist together.
153
In support, Sedgwick cites state court decisions from Pennsylvania, Massachusetts, and New York.
154 A Massachusetts case cited by Sedgwick is instructive. There, the legislature in 1836 outlawed the sale of "spirituous" liquors and in 1850 enacted another statute that instead outlawed the sale of "intoxicating" liquors, each carrying different sanctions. The Massachusetts court dismissed an argument that the latter had impliedly repealed the former, reasoning that "intoxicating" is broader than "spirituous" because not all intoxicating liquors are "spirituous." Because the newer law outlawed the same conduct as the older one and also additional conduct, the two were held to be sufficiently compatible to preclude an implied repeal. 155 Early decisions of the United States Supreme Court adopted the doctrine, confirming that courts should take a conservative approach when addressing whether 152 158 In holding that the 1852 statute continued to apply, the Court asserted that "[n]othing is better settled than that repeals . . . by implication, are not favored by the courts, and that no statute will be construed as repealing a prior one, unless so clearly repugnant thereto as to admit of no other reasonable construction." 159 The Court went on to conclude that in order to repeal the 1852 statute, the conflict must have been "direct and unmistakable," and "[n]o law will be declared void because it may indirectly, or by a possible, and not a necessary, construction be repugnant to an annulling act." 160 The Supreme Court"s position that implied repeals are not favored persisted throughout the twentieth century. 161 In Morton v. Mancari, non-Indian employees of the Bureau of Indian Affairs challenged a rule enabled by the Indian Reorganization Act of 1934 allowing employment preference for Indians, claiming that the 1934 Act had been repealed by the Equal Employment Act of 1972. 162 The Court held that the 1934 Act was not repealed and asserted that "[i]n the absence of some affirmative showing of an intention to repeal, the only permissible justification for a repeal by implication is when the earlier and later statutes are irreconcilable." 163 The Court looked extensively at the intent of Congress on the issue of preferential treatment for Native Americans in finding that there was no intent to repeal the 1934 Act. repeal by implication must be by "necessary implication; for it is not sufficient to establish that subsequent laws cover some or even all the cases provided for by it, for they may be merely affirmative or cumulative or auxiliary."").
161. Specifically, the Court relied on the fact that employment of Native Americans had been excluded from the 1964 Act, which addressed discrimination in private employment (the 1972 Act at issue expanded on the 1964 Act for federal employees). 165 Next, the Court noted that Congress had enacted two new laws with preferences for Native Americans after passing the 1972 employment act, and Native Americans had been traditionally treated as exceptions to Executive Orders prohibiting government employment discrimination. 166 Ultimately, the Court found no evidence that Congress intended to repeal the 1934 Act and also found that the two acts were not irreconcilable, and therefore the 1934 Act was not repealed. 167 Until Credit Suisse the Court remained consistent in disfavoring implied repeals and declining to find implied repeals in the vast majority of cases where the issue arose. One commentator has noted that between 1900 and 2003, implied repeals were found in at most twenty-two cases out of one hundred and sixty-seven where the issue arose, noting that "the presumption against implied repeals, as used by the Supreme Court, seems to have evolved into a virtual rule against implied repeals." 168 For example, in Regional Rail Reorganization Act Cases, at issue was the Regional Rail Reorganization Act of 1973, which, in seeking to reform the country"s rail system, required that certain railroads turn over property to a private corporation formed under the Act to create a plan for reorganization. 169 The railroads then sought compensation for these properties as a taking under the Fifth Amendment, made possible by the Tucker Act, which gives the Court of Claims jurisdiction to award compensation for certain takings. 170 The Court found that the Rail Act had not repealed the Tucker Act since the compensation under the Tucker Act could co-exist with the Rail Act system, and Congress had not spoken on the issue, noting that "[p]resumably Congress had given serious thought to the earlier statute."
171 Citing Morton, the Court held that "since the Tucker Act and the Rail Act are "capable of coexistence, it is the duty of the courts, absent a clearly expressed congressional intention to the contrary, to regard each as effective."" 172 The Court has re-affirmed that implied repeals should be rarely recognized on numerous occasions in recent years. 
B. Traditional Applications of Implied Repeals in Antitrust
With the expansion of federal economic regulation in the twentieth century, the implied repeal doctrine came to have especially important application in resolving potential inconsistencies between economic regulation and antitrust. The historic application of the traditional doctrine in antitrust cases also sheds light on the extent to which Credit Suisse deviated from this traditional approach to the matter. Prior to Credit Suisse, the presumption against implied repeals was applied without modification in the context of antitrust cases, perhaps even amplified by the acknowledged primacy of antitrust law as embodying a fundamental national policy that should not be displaced by subsequent regulatory laws absent an unambiguous congressional intent. 174 In this area, implied repeal is sometimes cast in terms of whether a particular statute or regulatory scheme provides "implied immunity" from, or "implied preclusion" of, antitrust law for particular regulated conduct but the doctrine is the same and the terms are used interchangeably. 175 Even in highly regulated industries, the Court has generally declined to recognize implied immunity, 176 and where the Court has found immunity, it has strictly limited its contours.
177
A leading case is United States v. Philadelphia National Bank, in which the Court found that antitrust laws applied even in the highly regulated banking industry. 178 There, the government sued under the Clayton Act to enjoin a bank merger, where the banks in question had complied with the numerous requirements of the Bank Merger Act of 1960. 179 The central issue was whether the Bank Merger Act had displaced the antitrust laws, specifically Section 7 of the Clayton Act. 180 The elaborate regulatory system that governed bank merger activity is instructiveparticularly the elaborate regulatory features directed at assuring bank solvency shall have any meaning at all."" (internal citatons, brackets and quotation marks omitted)); J.E.M. Ag Supply, Inc. v. Pioneer Hi-Bred Int"l, Inc., 534 U.S. 124, 142 (2001) This core solvency objective of federal bank regulatory law creates an obvious tension with antitrust law, which fundamentally presupposes that competition is "not undue" and which does not seek to protect market participants from their own failure or their rivals" most vigorous competition.
182 A complex web of regulatory objectives was entrusted to three agencies, the Federal Deposit Insurance Corporation, the Comptroller of the Currency, and the Federal Reserve Board. 183 Entry, branching and acquisitions fell under a "network" of regulatory statutes. 184 The Federal Reserve regulated the supply of money and credit and the cost of funds, and indirectly thereby controlled interest rates-the prices of loan products.
185 Bank examiners, under authority to curtail lending practices and even to suspend federal deposit insurance for banks found to have engaged in unsafe or unsound practices, conducted frequent and intensive examinations. 186 With particular regard to the bank merger under antitrust review in Philadelphia National Bank, the Bank Merger Act of 1960 empowered all three federal bank regulatory agencies with prior approval authority and required each agency to review the merger on, among others, antitrust and public interest grounds.
187 Still, the Court held that the merger was not immune from antitrust scrutiny-that the antitrust laws were not impliedly repealed by the Bank Merger 181. Phila. Nat'l Bank, 374 U.S. at 328 ("Entry, branching, and acquisitions are covered by a network of state and federal statutes. A charter for a new bank, state or national, will not be granted unless the invested capital and management of the applicant, and its prospects for doing sufficient business to operate at a reasonable profit, give adequate protection against undue competition and possible failure … Permission to merge, consolidate, acquire assets, or assume liabilities may be refused by the agencies on the same grounds.").
182. An axiom of antitrust law is that "[t]he antitrust laws . . . were enacted for "the protection of competition, not competitors."" Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977) (quoting Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962)). Thus to the extent that banking regulation seeks to protect the solvency of individual banks against the potential threats from competition, such regulation represents a modification of, and departure from, normal antitrust rules applicable in the absence of regulation. The antitrust laws themselves offer no protection against "cutthroat" competition, and regulatory measures like the Bank Merger Act that seek to place limits on competition "modify the reach of the Sherman Act." United States v. E. I. Id. at 333 n.8 ("In the case of a merger, consolidation, acquisition of assets, or assumption of liabilities, the appropriate agency shall also take into consideration the effect of the transaction on competition (including any tendency toward monopoly), and shall not approve the transaction unless, after considering all of such factors, it finds the transaction to be in the public interest.").
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GONZAGA LAW REVIEW [Vol. 45:2 Act-relying on the general principles of implied repeal: "Repeals of the antitrust laws by implication from a regulatory statute are strongly disfavored, and have only been found in cases of plain repugnancy between the antitrust and regulatory provisions."
188
The test applied by the Court in Philadelphia National Bank was whether "federal regulation of banking is so comprehensive that enforcement of the antitrust laws would be either unnecessary, in light of the completeness of the regulatory structure, or disruptive of that structure." 189 The test applied by the Court was not merely to ask whether there was comprehensive banking regulation, which indisputably was the case. Instead, the Court assessed the comprehensiveness of bank regulation with an eye toward determining whether private conduct that would otherwise violate antitrust laws was necessarily freed from those laws in order to allow the bank regulatory scheme to work. 190 While the Court might have found that the comprehensive nature of bank regulation superseded antitrust law, it instead found that bank regulation actually eliminated the need to free up anticompetitive private conduct from antitrust rules. Most interestingly, the Court did not find that the outright conflict between the solvency-protectionist features of bank regulation and antitrust law created a "plain repugnancy." As the Court concluded: "Indeed, that there are so many direct public controls over unsound competitive practices in the industry refutes the argument that private controls of competition are necessary in the public interest and ought therefore to be immune from scrutiny under the antitrust laws."
191 That is, since regulatory law already imposed restrictions on the behavior in question, no harm would come from the application of additional antitrust prohibitions to the same conduct. Thus, the standard of "plain repugnancy" followed in Philadelphia National Bank conformed to the historic standard. The standard applied and the approach to limiting implied repeals suggested a framework under which a regulatory scheme would not impliedly repeal antitrust law unless the regulation was both extensive and more than simply in tension with antitrust rules.
The 1445-46 (2008) . However, it is far from clear that the Court in Pan American understood itself to be applying the implied repeal doctrine as it had been set out in Borden, and the main point of the Brennan dissent is precisely this omission. The Court nowhere refers to "implied repeal," and makes only passing reference to Borden in footnote 9. The liturgy of implied repeal is Grace & Company had formed Panagra, a joint venture for air transport along certain United States and Latin American routes. 193 The parties agreed to an allocation of routes that would effectively eliminate competition between them.
194 Pan American used its vote within the venture to preclude Panagra from competing in other markets by blocking its filing of applications for authorization from the Civil Aeronautics Board ("CAB"). 195 The Department of Justice, at the request of the CAB, initiated the lawsuit charging the venture participants with market allocations and monopolization offenses and seeking divestiture of Panagra by both of its owners.
196
By the time the lawsuit was brought, Congress had enacted a pervasive regulatory scheme, ultimately embodied in the Federal Aviation Act of 1958 (the "1958 Act").
197
Section 411 of the 1958 Act authorized the CAB to order that unfair or deceptive practices or "unfair methods of competition" be ceased.
198 Section 409 gave the CAB broad authority over interlocking directorships among air carriers and between air carriers and other common carriers. The Act also required CAB approval for any common carrier to control "in any manner whatsoever" the operations of any air carrier.
199 Anyone subject to an order of the CAB under any of these provisions was expressly relieved from liability under the antitrust laws, and the Clayton Act itself was relegated to enforcement by the CAB. 200 The Court found a partial repeal, but absent, such as that implied repeals are strongly disfavored and are fashioned to minimize displacements of earlier enactments-except in dictum in which the Court disavows any intent to deprive the Justice Department of its general authority over the airline industry. Instead, the Court analyzes the regulatory statutes to determine the extent to which their provisions, including express antitrust immunity, give rise to immunity for the particular route allocations under challenge. Pan American, therefore, is not clearly an application of this doctrine, and is perhaps more accurately regarded as interpreting the reach of an explicit antitrust immunity. 198. The Board may, upon its own initiative or upon complaint by any air carrier, foreign air carrier, or ticket agent, if it considers that such action by it would be in the interest of the public, investigate and determine whether any air carrier, foreign air carrier, or ticket agent has been or is engaged in unfair or deceptive practices or unfair methods of competition in air transportation or the sale thereof. If the Board shall find, after notice and hearing, that such air carrier, foreign air carrier, or ticket agent is engaged in such unfair or deceptive practices or unfair methods of competition, it shall order such air carrier, foreign air carrier, or ticket agent to cease and desist from such practices or methods of competition. went out of its way to observe that it was not granting broad antitrust immunity to the airlines:
No mention is made [in the 1958 Act] of the Department of Justice and its role in the enforcement of the antitrust laws, yet we hesitate here, as in comparable situations, to hold that the new regulatory scheme . . . was designed completely to displace the antitrust laws-absent an unequivocally declared congressional purpose so to do. While the Board is empowered to deal with numerous aspects of what are normally thought of as antitrust problems, those expressly entrusted to it encompass only a fraction of the total. Apart from orders which give immunity from the antitrust laws by reason of § 414, the whole criminal law enforcement problem remains unaffected by the Act. Moreover, on the civil side violations of antitrust laws other than those enumerated in the Act might be imagined. We, therefore, refuse to hold that there are no antitrust violations left to the Department of Justice to enforce."
201
The analytical framework in the Pan American decision is far from crystalline, but guidance can be drawn from the case. First, the displacement of specific antitrust rules and remedies was in the context in which those very rules and the remedy at issue had, as far as the Court was concerned, been explicitly delegated by Congress to the regulator. 202 Second, the delegation of that authority was pursuant to an explicit congressional finding that, for reasons of public safety and convenience, competition was to a certain extent undesirable as a market controlling mechanism in the industry. 203 Even in this context, where Congress had explicitly displaced competition and antitrust law, the Court went out of its way to restrict the scope of antitrust immunity. Pan Am reflected a consistent theme that antitrust law in particular should not be judicially displaced other than pursuant to an unambiguous congressional directive.
C. Policy Underpinnings of the Implied Repeal Doctrine
There are both practical and fundamental policy reasons for the judicial restraint embodied within the traditional implied repeal doctrine. The doctrine, as observed is relieved from the operations of the antitrust laws, including the Sherman Act. § 414. The Clayton Act, insofar as it is applicable to air carriers, is enforceable by the Board." (internal quotation marks omitted)).
201. Id. at 304-05 (internal footnote and citation omitted). 202. Id. at 305. 203. S. Rep. No. 75-1661, at 2 (1938) ("Competition among air carriers is being carried to an extreme, which tends to jeopardize the financial status of the air carriers and to jeopardize and render unsafe a transportation service appropriate to the needs of commerce and required in the public interest, in the interests of the Postal Service, and of the national defense.").
above, is not mandated by the unavoidable force of logic but instead represents a policy choice that has, until just recently, remained stable over approximately four centuries of common law in the United Kingdom and then here in the United States. By choice, the doctrine minimized intrusion of the courts into the legislative process and provided a stable and predictable construct for reconciliation of inconsistent enactments. 204 
Separation of Powers and the Proper Boundaries of Judicial Reach in Legislative Review
While the philosophical premises for democratic institutions may be debated, certain limitations on the judicial function are widely agreed upon and, in any event, taken here as valid. Judges ought not substitute their own preferences for those of the legislature. As Blackstone summarized this point in his Commentaries:
I know it is generally laid down . . . that acts of parliament contrary to reason are void. But if the parliament will positively enact a thing to be done which is unreasonable, I know of no power that can control it. . . for that were to set the judicial power above that of the legislature, which would be subversive of all government.
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Alexander Hamilton echoed this same thought:
I agree, that "there is no liberty, if the power of judging be not separated from the legislative and executive powers." And it proves, in the last place, that as liberty can have nothing to fear from the judiciary alone, but would have every thing to fear from its union with either of the other departments…."
206
Hamilton thus urged, and the United States Constitution adopted, a system that insulates judges from political pressures by virtue of lifetime tenure and vests the legislative function to a democratically elected Congress. The role of the judiciary in interpreting statutes must be seen against this backdrop or that function may inevitably merge with the legislative function itself. No one would argue that the Court properly could interpret the Sherman Act as prohibiting the sale of intoxicating 204. In the context of antitrust, the doctrine"s deference for legislation mapped nicely onto the Supreme Court"s view of the Sherman Act as embodying important national policy and also gave reasonable clarity to a law whose essential purpose is undermined by uncertain rules that thus deter the very competitive activity intended to be fostered. The separation of powers thus relegates the legislative function to a politically accountable branch. Even those who argue for a "dynamic" statutory interpretation would not advocate that the Court ought to invent its own legislation in accordance with its own values in the guise of interpretation. Undoubtedly, defining a sharp line between interpreting laws and legislating is probably hopeless. Laws endure, circumstances change, and even in a most stable world a law will inevitably confront unanticipated circumstances. Laws thus need to be interpreted in contexts where a court must step in to fill gaps left by the enacting legislature. Yet the essential distinction remains, however blurred it might be: Congress enacts the laws and courts interpret the laws. The distinction is fundamental to a constitutional democratic framework of government. Even where a court concludes that a statute is simply a bad idea or that it works poorly in practice, the judicial role is limited and does not include remedying even the most ill-considered legislation by repealing it or rewriting it to conform to the court"s better judgment.
207
The implied repeal doctrine is one important tool by which courts observe the division between legislative and judicial functions. 208 Courts do not properly make legislative policy determinations about whether to enact or to repeal laws-by implication or otherwise. A judicial finding of implied repeal is a finding that Congress impliedly repealed a law, not a repeal by the court itself. The judicial 207. Modern textualists, of course, are especially solicitous of the distinction. Justice Scalia, among others, has advanced separation of powers as a basis for discouraging judicial lawmaking. See, e.g., James B. Beam Distilling Co. v. Georgia, 501 U.S. 529, 549 (1991) (Scalia, J., concurring).
208. The implied repeal doctrine also implicates the relationship between the courts and the executive branch. Indeed, the run of implied repeal antitrust cases have pitted the Sherman Act or the Clayton Act not against any statute enacted by Congress, but rather against the regulations promulgated by an executive agency under enabling legislation from Congress. Thus the doctrine applied in the context of potential conflict between laws and executive regulations pays deference to both, seeking to avoid undoing the acts of either branch. See, e.g., Pan Am. World Airways, Inc. v. United States, 371 U.S. 296 (1963) (case brought on behalf of Civil Aeronautics Board in accordance with agency regulations).
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IMPLIED REPEAL DOCTRINE 471 function involves interpreting and applying rather than enacting or repealing laws. In its original formulation by Lord Coke and as subsequently adopted in the United States, what came to be known as the implied repeal doctrine reflected a profound judicial deference to the legislative prerogative and to the dynamic equilibrium among the branches of government in a pluralistic democracy. The doctrine is nominally one of legislative intent with the court acting as "honest agent" of the legislature, applying statutes in accordance with the Court"s best understanding of the will of the enacting legislature. 209 The metaphor of legislative intent reflects a deeper judicial commitment to restraint and to the avoidance of antidemocratic intrusion by courts into the legislative arena.
This policy foundation for the implied repeal doctrine has been observed and respected for over four centuries, at least as far back as the 1614 decision in "Dr. Foster"s Case." 210 There, Lord Coke expressed deference to the legislative process as the policy reason favoring judicial restraint:
It must be known, that forasmuch as Acts of Parliaments are established with such gravity, wisdom, and universal consent of the whole realm, for the advancement of the commonwealth, they ought not by any constrained construction out of the general and ambiguous words of a subsequent Act, to be abrogated [but] . . . ought to be maintained and supported with a benign and favourable construction…. 211 Although the implied repeal doctrine is arcane enough to have remained far removed from public debate, its underpinnings are not detached from the sometimes politically charged equilibrium between the powers of the Supreme Court and Congress. 212 The pejorative "judicial activism" reflects a concern about laws being created or destroyed by judges, especially those with effectively lifetime tenure under Article III of the United States Constitution. The balance between the virtues of judicial independence on the one hand and the evils of judicial encroachment into legislative functions has indeed sparked heated public debate, most prominently when the Court has come into conflict with Congress. 213 As Justice O"Connor has written since leaving the Court:
The nature of the role of the judiciary in the U.S. government"s intricate system of checks and balances is such that the courts" determinations will at times conflict with the positions of the other two branches. Sometimes, the judicial branch checks the legislature and the executive directly, by exercising the power of judicial review-the power to declare statutes or executive acts unconstitutional. At other times, the courts check the political branches indirectly, by qualifying the interpretation of a statute in light of constitutional values or by ruling that a regulation or executive act is not authorized by statute. In either case, when courts tell a political branch of government that it will not be getting its way, and an angry response may follow.
214
Such conflicts between legislature and judiciary force a balance to be drawn between the values of independent judicial review on the one hand and power to legislate or to regulate on the other. Some of the Court"s greatest achievements have been its most independent exercises of power, but that independence is fragile and at times politically vulnerable. Congress establishes the rules to be applied in sentencing; that is a legislative function. Judges apply those rules to individual cases; that is a judicial function. There can be no doubt that collecting information about how the sentencing guidelines, including downward departures, are applied in practice could aid Congress in making decisions about whether to legislate on these issues. There can also be no doubt that the subject matter of the questions, and whether they target the judicial decisions of individual federal judges, could amount to an unwarranted and ill-considered effort to intimidate individual judges in the performance of their judicial duties. We must hope that these inquiries are designed to obtain information in aid of the congressional legislative function, and will not trench upon judicial independence. If one accepts the premise that the court should not legislate, even where it has been handed the opportunity to do so by virtue of conflicting laws requiring resolution, the traditional implied repeal doctrine provides a desirable framework. It does so both by tending to avoid findings of statutory conflict, and, beyond that, by resolving any that are found mechanically, or at least from a position of valueneutrality, rather than by the court"s exercise of legislative powers. Avoiding findings of conflict steers the court away from the need to tamper with what the legislature did. If conflict cannot be avoided, it becomes equally important for the court to proceed mechanically rather than making legislative policy choices of its own. When a court finds that Congress impliedly repealed one of its earlier enactments by passing a subsequent one, such a finding comes as close as any that a court makes to encroachment on the legislative prerogative. A finding of implied repeal means that the court has concluded that there is no plausible way in which an earlier law can be read consistently with a newer one; that in effect the legislature neglected its own earlier legislative acts when it enacted something more recent, or at least neglected to provide a needed reconciliation of the two laws. It then entails the court stepping in to "clean up" the resulting legislative conflict by fashioning a substitute legislative framework that lacks the conflict. This involves the court doing some legislative work of its own. A rule that minimizes legislative conflicts and then, when they are unavoidable, guides the court to a resolution along a narrow and regimented pathway serves well to minimize the substitution of judges" values for those of legislators, allowing a resolution without weighing the pros and cons of one possible legislative result versus any other.
One important value, therefore, that has undergirded the implied repeal doctrine from its earliest formulation has been the observance of the limits of the proper judicial function in connection with legislative interpretation. 221 The doctrine has sought to minimize the disruption of legislative enactments in three distinct ways, each forming a familiar element of the doctrine. First, implied repeal is the rare our Nation"s courts," and argued that " [t] doctrine that disfavors itself. It is the ""cardinal rule," applicable to legislation generally, that repeals by implication are not favored." 222 Thus the very point of departure of a court in assessing whether to apply the implied repeal doctrine is to do everything reasonable to avoid doing so. A court, faced with an asserted inconsistency between enactments, moves cautiously and, in this way, avoids any unnecessary incursion into the legislative sphere. A second and related element of the doctrine is that courts have traditionally attempted to avoid finding inconsistencies between laws in the first place. 223 The need for judicial intrusion only arises when two laws are in conflict, and the implied doctrine has been framed to avoid findings of inconsistencies wherever possible. If two laws can be reasonably reconciled without alteration, then the court has no need to become involved in the enterprise of reworking any part of the legislative schemes. Third, by preserving to the maximum extent possible both laws in cases of unavoidable conflict, the court only minimally intrudes upon what the legislature has done. When inconsistency between two enactments forces a partial implied repeal of the earlier law, a basic tenet of the implied repeal doctrine is that the repeal applies pro tanto, "only to the minimum extent necessary."
224
Each of these three elements of the doctrine work to deliberately avoid conflict and intrusion into the law-making function preserved for the legislature.
It has been disputed whether the presumption against implied repeals keeps courts out of the legislative enterprise 225 and argued that, to the contrary, a more relaxed presumption would have the desired effect. 226 When a court starts the analysis by seeking to avoid finding an implied partial repeal, it can indeed be led to construct its own unintuitive interpretations of the statutes so as to avoid finding anything needing reconciliation. Philadelphia National Bank is perhaps an example of this. There the Bank Act expressly sought to protect the solvency of banks against the pressures of unrestrained competitive market forces. 227 From an antitrust law and policy perspective, insolvency is in general a desirable cleansing agent that removes inefficiently deployed assets from one enterprise and forces them to be redeployed somewhere else. 228 The Bank Act on its face made clear Congress"s determination that competition, in this regard, does not work well in the banking industry where the GONZAGA LAW REVIEW [Vol. 45:2 protection of solvency for the sake of depositors" interests is inimical to the often destructive forces of competitive markets.
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To find no inconsistency in that legislative fabric of antitrust and banking law certainly could be questioned, so it may well be the case that courts have sometimes gone beyond reasonable statutory interpretation to reconcile statutes in order to follow the mandatory presumption against implied repeal.
However, it is at least equally true that, by resolving doubts in favor of finding inconsistencies and then partially repealing statutes, the court also may be drawn into counterintuitive interpretations of the provisions. Credit Suisse presents at least as counterintuitive an assessment of the provisions of securities regulation as Philadelphia National Bank did of the banking statute. In Credit Suisse the Court can be fairly described as engaging in linguistic gymnastics to conclude that two laws that prohibit the same conduct are "plainly repugnant" to one another on the theory that allowing both statutes to operate would require courts and private actors to understand obscure securities regulations in order to sort out the antitrust rules (and because of the risk that the antitrust courts might make serious mistakes). 230 In Credit Suisse the regulator had already issued a formal finding strenuously condemning the tying conduct under antitrust challenge and fined the same antitrust defendants for the very conduct alleged in the antitrust litigation.
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In these circumstances, the Supreme Court"s finding of "plain repugnancy" is at least a little surprising. Courts ought not engage in tortured interpretations of statutes, nor should they casually repeal legislative enactments. The ultimate question is whether the court creates more legislative disruption by finding inconsistencies and repealing laws pro tanto than it does by avoiding such findings and repeals, and the answer seems obvious, so long as courts avoid torturing the plain or reasonable meaning of laws. While the presumption against implied repeal should not be so strong as to press courts into finding no inconsistencies when laws in fact collide, at the same time there is no principled reason for courts to struggle linguistically or otherwise to make disruptive findings of inconsistencies among laws. Doing so forces the courts into the inherently legislative activity of repealing statutes that Congress enacted.
The traditional implied repeal doctrine minimized judicial encroachments on the legislative prerogative and fostered the separation of judicial and legislative powers. predictable, stable, and administrable. The immediate task of the implied repeal doctrine is to reconcile apparently conflicting enactments, and thus to bring order to a partly chaotic or inconsistent legal framework. Citizens are expected to know and comply with the laws, and so rules of construction that are predictable are of value.
In the specific context of compliance with antitrust law the stakes are generally high, and the need on the part of businesses to be in a position to fashion their activity to conform to the law is commensurately great. Whether one favors antitrust as a legal framework or not, it is doubtless preferable that the rules of engagement are knowable in advance-indeed due process at some level requires as much. The need for predictability is magnified where essential objectives of the statute are frustrated by uncertainty about the legal rules. It has been widely recognized, for example, that clear and predictable antitrust rules tend to minimize over-deterrence and underdeterrence, both of which can impair the statutory objectives of robust competition and consumer welfare. 232 Since at least 1981, the Supreme Court has repeatedly expressed the need for courts to guard against the application of antitrust rules to chill, perversely, the very sort of competitive conduct the law seeks to foster. 233 The Court more recently has referred to this phenomenon as the "problem of false positives," or the imposition of antitrust liability for procompetitive conduct mistakenly condemned by judicial proceedings. 234 In practice, considerable over-deterrence results from opaque antitrust rules. In their compliance programs, businesses and their antitrust counsel instruct employees and managers to stay well inside the boundaries of legal conduct and emphasize the high risks of compliance failures. Antitrust compliance manuals routinely open with a veritable parade of the horrors that await the antitrust law violator and then list "do"s and don"ts" that flatly prohibit employee conduct that may very well be perfectly lawful, all in the interest of avoiding exposure. 235 Those companies that are riskaverse in the face of the antitrust liability exposure, or that for other reasons value compliance, can be expected to avoid conduct of questionable legality. For regulated companies, uncertainty about whether a regulatory law relieves the company from antitrust risks will lead risk averse and compliance-oriented businesses to assume the worst. Conversely, under-deterrence is risked when a company, by virtue of its industry being regulated, misperceives that it may ignore antitrust rules. Like other 478 GONZAGA LAW REVIEW [Vol. 45:2 uncertainties in antitrust law, a lack of clarity about the boundaries between exempt regulated conduct and conduct that is subject to antitrust rules risks both over-and under-deterrence and tends to frustrate the essential objectives of antitrust policy. The traditional implied repeal standard is relatively predictable. It announces that statutes will nearly always continue to govern without much likelihood of being displaced by later enactments. In the rare instance in which something has to give way, only that part of the earlier law gives way that must do so in order for the two laws to work. In the context of antitrust, for example, a regulatory law would therefore only rarely suspend or supersede antitrust rules and remedies by implication, and only when it is clear and unavoidable. It is precisely because the traditional implied repeal rule is mechanical and narrow that it is predictable. Under that rule, a regulated enterprise could predict that the regulatory scheme would displace antitrust rules infrequently and minimally, and only where it is obvious that it must. Under the traditional standard, the result in no way turned on value-laden factors, such as a court"s likely view of the importance of the regulated industry or the particular activity challenged in an antitrust case; or whether the court believes that courts are competent to engage in the "line drawing" to discern conduct that comports with the regulator"s commands; or whether "pervasiveness" of regulation by itself creates a conflict even where antitrust and regulation actually prohibit the same conduct.
IV. A HIDDEN AGENDA?
Why did the Court retreat from such a well-established and reliable doctrine? It is worth considering whether the Court really intended to revamp implied repeal broadly or just for antitrust cases (and possibly only for antitrust cases involving the securities industry). Was the Court willing to apply a deviant implied repeal approach for the purpose of undermining the antitrust remedies?
That antitrust has lost its glow with this Supreme Court has become evident. Antitrust for decades was described by the Court in quite reverential terms. 236 The bloom is off that rose. Justice Breyer in Credit Suisse described antitrust courts as "likely to make unusually serious mistakes." 237 In the earlier decision of Bell Atlantic Corp v. Twombly, the Court worried about the possibility that an antitrust claimant could be "a plaintiff with "a largely groundless claim" . . . allowed to "take up the time of a number of other people, with the right to do so representing an in terrorem increment of the settlement value."" 238 The unflattering characterizations of antitrust enforcement expressed in Twombly and Credit Suisse, unprecedented up to that point, 
